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APPEARANCES AS BEFORE

15
HIS HONOUR: Good morning. There is a matter of transcript which | just
wish to point out. At page 209, line 16, it subscribes to me what was said by
Mr Markisic. The words "his honour" should not be there. What follows from
line 15 down to 34 is what Mr Markisic said. There are other matters of

20 transcript that | will not occupy this CGourt with on those matters at this time.

Mr Markisic, on Monday you were addressing me concerning the affidavit
which you wish to read and you were pointing out to me those paragraphs
which you did not wish to read either as a whole or in part.

25
PLAINTIFF: Yes, we stopped at 95, | think paragraph --

ROBINSON: 108 is my last reference.

30 HIS HONOUR: Mr Markisic you were referring me to paragraph 108.
PLAINTIFF: Yes, 108, the whole paragraph. 116 --
HIS HONOUR: I'm sorry, | didn't hear that?

35
PLAINTIFF: 116.

HIS HONOUR: You propose to read that.

40 PLAINTIFF: Your Honour, the 116 paragraph | will read to the end of the first
line. After the full stop no more from that paragraph will be relied on. The
paragraph will be “the Commonwealth and the State smuggled my daughter
out of Australia." | do not read the rest of the paragraph. Then your Honour
paragraph 123.

45
HIS HONOUR: 1237

PLAINTIFF: Yes, | will not read the whole paragraph.

50 HIS HONOUR: What is the situation concerning the remaining paragraphs of
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the affidavit?

PLAINTIFF: All other paragraphs which | did not mention to your Honour | will
read them.

McCLINTOCK: We object your Honour.
HIS HONOUR: The basis of your objection Mr McClintock?

McCLINTOCK: Relevance and form. This material is wholly irrelevant to the
issues before your Honour. | could pick anything almost at random. Take, for
example, the section at paragraph 116 where Mr Markisic sought to read:
"The Commonwealth and the State smuggled my daughter out of Australia."
That has nothing to do with anything happening here at all.

ROBINSON: | agree. The question is what is permissible by paragraph 90 of
the Court of Appeal's judgment. This material will not assist your Honour.

HIS HONOUR: Mr Markisic, how do you say that this material is relevant to
the present motion?

PLAINTIFF: Your Honour, it is relevant, first, to the issue of absolute privilege.
My affidavit points out the correct material facts and the purpose of the affidavit
is to present to the Court the correct material facts and the facts stated in the
publications in the matter complained of are false and fabricated and that the
legal representatives of the defendants, through their submissions, oral
submissions and written submissions to your Honour, they pointed out to your
Honour and presented as they were executing Family Court orders and as they
were doing their job according to the law and in accordance with the Court
orders.

My affidavit, your Honour, is in support of my dispute of those facts and to
present to the Court that the situation is not as is presented from the
defendants. The situation is not the same. My allegations and my pleadings,
my material facts presented to the Court are not the same as | was presenting
my facts and through my reading to various Judges of this Court from Justice
Smart and at the Court of Appeal, your Honour, | was for years mislead by the
fabricated material facts in the documents provided to me through Freedom of
Information Act. | was mislead to believe that certain events happened, how it
was presented in those documents and | been mislead. | was presenting
through my pleadings and | was presenting to this Court the facts which |
believe it at the time - | believed at the time but after the Court of Appeal, after
certain evidence come out, after some knowledge of myself of different truth
and different correct material facts, | do not believe any more in any of the
facts presented from the defendant through the freedom of information
documents. The whole documents, the whole lot of documents were
fabricated for the purpose, which purpose was served, was achieved, to
deceive me and if | institute the Court proceedings, then | do present such
facts to the Court and the Court find those facts against me or in support of
some submissions of the defendant. Through the whole of the proceedings in 9
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years the defendants did not present any evidence to the Court. They were
just relying on my facts and the state of pleadings as it was presented by the
plaintiff.

When | came the first day before your Honour | hear your Honour said "l don't
know anything about this case”. It is favourable to the defendants such
situation to remind your Honour to receive some material facts from the bar
table from the defendants or your Honour when reading the defamation
documents to form certain view of how certain events happened. This affidavit
serve purpose to show to the Court that the facts are not the same any more.
If your Honour can read some background in Justice Smart judgment, your
Honour can read some material facts stated before the Court of Appeal, but
none of that is any more between the parties. No such material facts stands
before the parties any more. After some investigation done by me, after
certain material facts came out in these proceedings, in my brothers
proceedings as well, after service of some subpoena, answering to subpoena
for production and notice to produce and certain material facts which came out
in connection with these proceedings, | will give one example. Your Honour,
my former wife Katerina was cross-examined in Macedonian Court in
Macedonia in criminal proceedings and she admitted that the child was
brought to her in Macedonia and how they can claim before this Court - how
they can claim in this Court through the documents and through the
arrangement that my former wife came to Australia and took my daughter on
14 October. It is misleading the Court. It is not correct to state. It is lie your
Honour.

HIS HONOUR: What you are saying is, in short, Mr Markisic --
PLAINTIFF: Let me finish your Honour.

HIS HONOUR: Just pardon me for one moment. What you are saying in
short, Mr Markisic, is that you - that these paragraphs in your affidavit are
relevant to the defence of absolute privilege?

PLAINTIFF: Yes your Honour and in the background of the proceedings as
well.

HIS HONOUR: Thank you.

PLAINTIFF: | do not personally want to come into situation your Honour to
make the same error as it was made by Justice Smart for example. Your
Honour can see in the judgment of Justice Smart where his Honour is stating
certain material facts that my former wife, for example, came to Australia, that
she came for the purpose to collect my daughter on a Qantas plane and my
former wife left Australia on 14 October having my child on her lap and took
her again by Qantas plane back to Macedonia. That is your Honour not only
incorrect, that is out of mind because my former wife never came in Australia.
She never travelled by Qantas.

In other proceedings, in defamation proceedings, Qantas was served with a
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subpoena to produce tickets and all relevant documents in relation to my
former wife and daughter in relation to flight arrangements or service given to
my child, to my daughter and the Executive Director, Manager of Qantas
admitted that there is not any document in answer to the subpoena. Also,
Immigration Department, your Honour, produced under subpoena no
documents that visa was given to my former wife, that she ever entered
Australia.

The next point, your Honour, Catholic Church was not able to produce any
single document that my daughter was kept and released.

HIS HONOUR: Mr Markisic, | have listened patiently to the various
submissions that you have made during these proceedings but the last
submission that you made has absolutely no relevance to whether or not you
should be entitled to read the various paragraphs which you seek to read in
this affidavit. Please make your submissions relevant to your application.

PLAINTIFF: Your Honour, we heard here that the defendants are relying on
absolute privilege, defence of absolute privilege. The defendants to be able to
raise such a defence, they need to prove that they were fulfilling - their officers
were fuffilling duties according to the law or in accordance with the Court order.
The Court of Appeal, your Honour, on paragraph 42 of the judgment of the
Court of Appeal, your Honour can see that was discussed with the Court of
Appeal, the involvement of certain officers in my proceedings. It says at
paragraph 42: "The fresh draft amended statement of claim...(read) were not
given" and in paragraph 43, third line your Honour, third sentence but 5th line:
"It is plain that the...(read)...to whom the convention applied." Your Honour
can see that Justice Giles in this paragraph is referring to: "The central
authority under the regulation... (read)...an intermediary, article 7". At
paragraph 20 your Honour of my affidavit in the question now before your
Honour --

HIS HONOUR: What do you wish to say about paragraph 20 Mr Markisic?
PLAINTIFF: Your Honour, can you please give me a --

HIS HONOUR: Just to assist you, paragraph 20 states (read). Does that
affect you?

PLAINTIFF: No your Honour.

HIS HONOUR: Well, that is what paragraph 20 says. What would you like me
to say about 20?

PLAINTIFF: | mean to say, for example 26 your Honour, in paragraph 26 your
Honour: "l understand in my affidavit...(read...my daughter to Macedonia".
Your Honour | would like that paragraph - | will not rely on that paragraph. |
omitted in previous submission paragraphs which | do not rely because | do
not believe anything in that paragraph for the reason that it is fabricated --
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HIS HONOUR: What you are saying is that you do not wish to read paragraph
227

PLAINTIFF: Yes, 22 as well. If | submit to your Honour that | do not believe
any more that application was received from my former wife in Macedonia, |
cannot state that fact any more in my affidavit. 23 your Honour: "At that
time...(read)...New South Wales Central Authority.” That is a material fact your
Honour. What is the problem in accepting that fact which is specifically stated,
the material facts, what was at the material time, who was the actual person
holding and performing the offices which under the regulation those persons
who are appointed to perform functions of the powers of the Central Authority.
In my paragraph 116 of the affidavit: "That the Court and State smuggled my
daughter out of the Australia®, that is a material fact.

McCLINTOCK: | would object to the affidavit. The argument being advanced
does not go to the affidavit in any sense. | would ask that your Honour rule on
it please.

HIS HONOUR: What is being said is that your argument does not go to the
basis of the objection and | respectfully say to you that | agree. As | have been
trying to point out to you, Mr Markisic, it is necessary that the arguments that
you advance are relevant.

PLAINTIFF: This paragraph is the most relevant which | am reading to your
Honour.

HIS HONOUR: Which paragraph is that?
PLAINTIFF: 23.
HIS HONOUR: Paragraph 23?

PLAINTIFF: Yes, paragraph 23 your Honour. It is the most relevant
paragraph on the issue of absolute privilege your Honour.

HIS HONOUR: Mr McClintock, why is that not relevant?

McCLINTOCK: What Mr Markisic is trying to do is say that, whilst the facts in
question are uncontroversial, what he is trying to say is in fact that because
they held the positions, no-one else will could exercise the power therefore he
is trying to say precisely the contrary of what the Court of Appeal said in this

- case.

Your Honour will bear in mind that the facts decided by Mr Justice Smart in so
far as they were not varied by the Court of Appeal, the facts determined by the
Court of Appeal stand and are binding upon your Honour in this case. The
facts stated, for example, in respect of the passage to which Mr Markisic took
your Honour, that is paragraph 42 and 43 of the Court judgment where it says
that the proceedings were not flawed and there is no basis for
misrepresentations alleged, that is the concluding sentence of paragraph 43,
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stand and as | said bind your Honour.

The difficulty | face is if we come to the specifics, of course there is material
that has to be, through sheer coincidence, both accurate and inaccurate. We
should not be forced to do that. The facts stated in this affidavit are completely
irrelevant to the issues before your Honour. It doesn't matter any more that

Mr Blunn was then the person holding the office to the Attorney General
Department because the Court of Appeal has said that the delegate can
actually exercise the powers. | want to say something further. | want to reveal
to your Honour what really is going on and | am going to ask your Honour to
take steps to stop this. There is a judgment in the Court of Appeal brought by
Mr Markisic against AEA Publishers.

In that case there arose an issue that Mr Markisic has mentioned, that is
whether his wife had come to Australia to give evidence in proceedings before
Justice Simpson in this Division in this Court. Mr Markisic said to your Honour
that he served certain subpoenas upon the Immigration Department and so on.
That is a matter that was dealt with by the Court of Appeal in the particular
judgment and may | say | will hand up a copy of the judgment. | won't tender it
because it is a judgment (document handed up). Mr Markisic is fully aware of
it and may | say that if | take your Honour to the particular passages which are
in fact marked. Your Honour what is happening is an abuse of the process of
this Court, a complete waste of your Honour's time, a horrifying cost to my
client. Could | take your Honour to what is in fact paragraph 150 of Mr Justice
Tobias' judgment to see how your Honour is being toyed with here.

In paragraph 150, Mr Justice Tobias says: "It was further
submitted...(read)...gave evidence orally." | don't need to trouble your Honour
with the actual details back then. Then there is a passage quoted where she
says that she came to Australia to collect the child and supports it with
reference to her passport. It then goes on to deal with this, paragraph 153: "In
his affidavit sworn...(read)...at that point." Then we get the appellant to
subpoena the production of documents from the Department of Immigration.
Your Honour will see in the relevant material which was in immigration form
which has one difference, a C for a K in the name, but the same birth date--

HIS HONOUR: Mr McClintock, why are you opening all of this up? All this will
do, Mr McClintock, is prolong this hearing.

McCLINTOCK: Your Honour, and | may differ as to the appropriate approach,
One approach is of course to let things simply happen. We are now, your
Honour, on 5th day of a hearing set for two days. | have heard allegations
made that have been made repeatedly over the years and have been
specifically rejected by the Courts here. It is an abuse of process to allow
them to be repeated. | have objected to an affidavit. In the course of that
objection we heard and prior to it we heard stuff about how the wife had never
come to Australia. It is obviously thought in some way to be relevant and it is
not relevant and in any event it has been determined.

i am saying this is a serious abuse of process and | am asking your Honour to
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take steps to focus the case on the one thing that is relevant at the present
time, that is my objection to this affidavit and why that material affects the
matter, bearing in mind that these matters have been determined by the Court
of Appeal in this case, that is the authority points.

HIS HONOUR: With respect to Mr McClintock, Mr Markisic is quite entitled to
tell me why he considers that some of the material in the affidavit is relevant to
the defence of absolute privilege which is an aspect which you opened on.

McCLINTOCK: Yes your Honour, | am not saying he should not tell your
Honour that it is relevant, but that is not what he is doing. How, for example,
as he said, that paragraph 23 is in fact relevant. It is not controversial but it is
not relevant.

HIS HONOUR: But he is entitled to make those submissions.
McCLINTOCK: Your Honour, there comes a limit.

HIS HONOUR: | don't disagree Mr McClintock.

McCLINTOCK: In my submission that limit has been reached. Your Honour, |
didn't anticipate being here today. | thought the matter would finish on
Monday. The way things are going now, we will be back here forever. The fact
is that those who have experience in this litigation are aware that - well, how
long is a piece of string, to use the vernacular? Unless it is focused, it will go
forever.

HIS HONOUR: Thank you. Mr .Markisic, it is not necessary to respond.
PLAINTIFF: | need to respond.

HIS HONOUR: No, with respect Mr Markisic, you do not.

PLAINTIFF: | have many --

HIS HONOUR: That may be so, but it is a matter for me what | attach to the
submissions made to me by Mr McClintock.

Now, Mr Markisic, | want you to focus on your application which is for this
affidavit to be read. You have enunciated to me that you consider the material
to be relevant to the defence of absolute privilege and to the background of the
proceedings. It is not necessary for you to go any further into why you
consider the paragraphs which you wish to read to be relevant. | have heard
you at length and | now propose to rule on your affidavit.

PLAINTIFF: The whole remaining paragraphs, your Honour, which | did not
cross them out, are relevant.

HIS HONOUR: Mr Markisic, | repeat you have told me that the paragraphs are
relevant to the defence of absolute privilege and to the background of the
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proceedings.

PLAINTIFF: | will correct myself your Honour. | will take your Honour to the
paragraphs which | believe are relevant to the facts in issue and to defeat the
defence of absolute privilege. Your Honour, from paragraph 125 and to the
end, 126 to the end of this affidavit are not relevant to the issue of absolute
privilege.

HIS HONOUR: What do you say that they are relevant to?

PLAINTIFF: They will be relevant to another motion your Honour after this
motion is going to be heard, on damages and other issues your Honour, but on
absolute privilege up to paragraph 125 your Honour, including 125. All those
paragraphs, | will read them.

HIS HONOUR: Thank you Mr Markisic. Have a seat please.

The motion being heard is the plaintiff's application to file and amend the
statement of claim. The plaintiff was granted leave to apply to replead the
defamation claims by the Court of Appeal in Markisic v The Department of
Community Services of New South Wales & others No 2.

As was said by Giles JA at 90 the repleading will only be to put in proper form
the substance of the defamation claims in the fresh draft amended statement
of claim, nor does anything | have said restrict the State and the
Commonwealth in the grounds on which they make on the grant of leave to
replead.

The plaintiff seeks to read an affidavit sworn on 23 July 2007 which was filed in
support of a motion seeking orders, shortly stated, that the case is to proceed
without further pleading and that Oliver Markisic is to be joined as intervener in
these proceedings. The motion is not currently being heard. The affidavit
consists of 141 paragraphs. The plaintiff does not seek to read the whole of a
number of paragraphs which have been identified and those parts of other
paragraphs which have been identified. The relevance of the paragraphs
which are sought to be read are submitted by the plaintiff to be to the defence
of absolute privilege, to the facts in issue and to the background of the
proceedings.

S 55 subs 1 of the Evidence Act provides:

“The evidence that is relevant in a proceeding is evidence that, if it were
accepted, could rationally affect (directly or indirectly) the assessment of the
probability of the existence of a fact in issue in the proceedings".

S 76 subs 1 of the Evidence Act provides:

“Evidence of an opinion is not admissible to prove the existence of a fact about
the existence of which the opinion was expressed. Specific exceptions to the
opinion rule are lay opinion (S 78) of the Evidence Act and evidence relevant

27/02/08 227 (PLAINTIFF)



10

15

20

25

30

35

40

45

50

CD:CAT D5

otherwise than as opinion (S 77) of the Evidence Act."

| do not propose to go through the affidavit paragraph by paragraph for these
reasons. | am content to say that the paragraphs which are sought to be read,
if the contents of the paragraphs were accepted, could not rationally affect,
directly or indirectly, the assessment of a probability of the existence of a fact
in issue in these proceedings, namely the defence of absolute privilege as
stated in

S 76 of the Evidence Act. They are opinions expressed by the plaintiff, the
existence of which opinion was to express the opinions expressed are neither
relevant for a purpose of either proof of existence of fact about which the
existence was expressed nor do they fall within the exception to the opinion
rule provided by s 78 of the Evidence Act. They are assertions by the plaintiff
which include that persons acted without authority, did not have valid
delegations, the second instrument of delegations was fabricated, that false
material facts were provided in an application for the return of Elena to
Macedonia, that false evidence and material facts were presented to the
Judicial Registrar, that the Full Court of the Family Court did not make Court
orders, that the orders were obtained by presenting to the Court physical
evidence and material facts, that the second sealed orders are not orders of
the Full Family Court. | decline to grant leave to the plaintiff to read the
affidavit.

PLAINTIFF: Your Honour, | am pressing subpoenas. | am calling for
subpoenas and notices to produce on issue of absolute privilege. | am calling
the defendant to have a chance to present to the Court the facts. | call
subpoena for oral evidence for production your Honour and notices to produce
on the Commonwealth and on the State of New South Wales on issues in
these proceedings. | am calling Gina Vizza to cross-examine, to
cross-examine Carmel Niland, to cross-examine Christine Robertson, to
cross-examine John McGinness, to cross-examine ali other witnesses your
Honour and | will give your Honour a copy of subpoenas.

McCLINTOCK: We have moved to set the subpoenas aside.
ROBINSON: Justice Nicholas stayed action on this eight months ago.

PLAINTIFF: Your Honour Justice Nicholas only returned the subpoenas to be
returned before your Honour. | can see here no witness present in the Court
room as is required by the rules. It is order of the Court to be present and to
be called in witness box. Subpoenas for production are not answered.
Documents were not produced. Notice to produce are without answer. They
are completely ignored.

HIS HONOUR: Mr McClintock, what were the orders made by Justice
Nicholas?

ROBINSON: We have a handwritten note that | am seeking access to your
Honour.
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McCLINTOCK: Your Honour will find subpoenas behind tab 3 together with
the motions to set them aside. | believe there was --

PLAINTIFF: Your Honour to assist, Justice Nicholas, in my recollection,
adjourned the return of subpoena for oral evidence for production and notice to
produce before your Honour. That was the only directions in relation to the
subpoenas and notices to produce.

McCLINTOCK: | assume there will be a note in the Court file as to precisely
what Mr Justice Nicholas did. The difficulty is that | did not have this issue
coming up. | will assist your Honour as quickly as possible. In addition, Miss
Drummond, unfortunately, has been called away to other things. She is an
officer who is familiar with the matter.

HIS HONOUR: According to the Court file on 19 August 2007 there was an
order made by Justice Nicholas which | will read:

“Dispense with the requirement upon any person or corporation or other body
to comply with any subpoena for the production of documents or to attend the
Court pending further order of the Court".

ROBINSON: That is the order and then his Honour reserved costs | think,
according to our hand written notes.

HIS HONOUR: Yes, there was an order made reserving all questions of costs.
There was a further order made referring motions to the list clerk for the
purpose of fixing a date for the hearing of them.

ROBINSON: According to the hand written note, that was order one and that
was in fact done and that is how it comes before your Honour.

HIS HONOUR: Yes, the orders made by his Honour, firstly, referred the
motion to the list clerk, second, dispensed with the requirement about the
subpoenas and thirdly reserved all questions of costs.

ROBINSON: Yes your Honour.

PLAINTIFF: In my understanding, your Honour, | cannot call any witness until
your Honour approve it or by the order of your Honour. The subpoena is
served on all these persons. The Director General of the Department of
Community Services was served with subpoena for production. Carmel Niland
was subpoenaed for oral evidence. David Kenyon was subpoenaed for oral
evidence, Gina Vizza was subpoenaed for oral evidence, Mike Robertson was
subpoenaed for oral evidence. Lily Anthony was subpoenaed for oral
evidence. Christine Robertson was subpoenaed for oral evidence. The
Department of Housing for production of documents. The State of New South
Wales was served with notice to produce. That notice to produce was set
aside by Registrar Bradford on the ground that there is no issue before your
Honour on the notice of motion to file the - there is no issue of absolute
privilege.
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In my belief it was decision of Registrar Bradford because there is issue of
absolute privilege and they mislead Registrar Bradford to believe there is no
other issue than just to file on the face of pleading and | appeal the decision to
Justice Fullerton and Justice Fullerton heard my notice of motion to set aside
Registrar Bradford's decision. Her honour reserved her decision and promised
she would deliver her decision before Christmas or near Christmas in my
recollection but it never happened and we still do not have the decision of her
Honour. In my belief that decision is irrelevant. Your Honour can decide on the
issue. | am inviting your Honour to decide on the notice to produce on the
State of New South Wales.

In relation to all these subpoenas and notice to produce, your Honour, served
on the State of New South Wales and having in mind that we have issue of
absolute privilege and | refer your Honour to the relevant part of the Uniform
Civil Procedure Rules which deals with the question of issues in the
proceedings and under that part of the Uniform Civil Procedures | issue notice
to produce to Commonwealth and to State of New South Wales. That is
paragraph. Your Honour, that is part division 2 notice to produce before
hearing rule 21.9, 21.10 notice to produce for inspection by parties and rule
21.11 deals with production under notice to produce.

According to the rule 21.10 notice to produce for inspection by party, subrule 1
says (read). We are having here facts in issue your Honour. Based on facts in
issue they were served with subpoenas and notice to produce and | would like
those subpoenas and notice to produce to be answered.

McCLINTOCK: Your Honour as to the notice to produce, they have been set
aside by Registrar Bradford. He appealed from that decision. Justice Fullerton
is still reserved on it. The fact is though that they are set aside and they are of
no force. It will obviously be inappropriate for your Honour to intervene when
another Judge is seized of the issues and it is reserved.

HIS HONOUR: That is the situation.

PLAINTIFF: Such situation can be resolved very easily. | remember Justice
Smart in my proceedings when Registrar dismiss one notice of motion of my
brother, the matter came on later before Justice Giles he said the decision of
Registrar Bradford is set aside and that motion can continue.

HIS HONOUR: Mr Markisic, that is a different situation. That was a Judge of
this Court dealing with a matter dealt with by the Registrar. | do not propose to
interfere with what is being done and has been argued before Justice
Fullerton. | will hear no further argument on this issue.

PLAINTIFF: In that way | will be putting in some way of prejudice your Honour
because your Honour can finish with the hearing of my motion and Justice
Fullerton still have not delivered her decision. | will wait for the decision what
is unnecessary any more. | am asking your Honour because no decision was
made by Justice Fullerton. Maybe Justice Fullerton did not have any intention
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to deliver the judgment and left that decision to your Honour as Trial Judge and
it is most appropriate your Honour to look at the matter and to deliver to set
aside Registrar Bradford's decision --

HIS HONOUR: As | have said to you Mr Markisic, the matter is before her
Honour and | do not propose to interfere with it.

PLAINTIFF: In that case | am asking for adjournment until her Honour Justice
Fullerton deliver her decision which is relevant to the issues before your
Honour or if your Honour continue then your Honour to set aside Registrar
Bradford decision as the decision was delivered on misleading and false
material from the bar table by legal representatives. They are not going to
raise the issue of absolute privilege and no issue will be before your Honour at
all. Only one issue, finding of the statement of claim and understanding of
Registrar on the face of the document, whether the document is in accordance
with the rule of pleading.

Your Honour, | am inviting your Honour to read the judgment of Registrar

Bradford and your Honour can see yourself what was the situation before
Registrar Bradford who was being mislead your Honour.
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HIS HONOUR: | do not propose to do so. The matter has been ventilated
before Fullerton J. It may be that you will be entitied to an adjournment if it is
an important issue until her Honour delivers her judgment, but | do not propose
to interfere with the matter which is before her Honour and upon which | am
advised that she has reserved her decision. What is your next application?

PLAINTIFF: In relation to the judgment of her Honour Justice Fullerton, | am
asking for adjournment of your Honour, the parties and your Honour to wait for
the decision of Fullerton J and then the case to proceed according to the
judgment, and your Honour will have the benefit of that judgment. Taking
other course than this, will make prejudice to the plaintiff and will not serve the
interests of justice, your Honour.

HIS HONOUR: How do you say you are prejudiced?

PLAINTIFF: | will not have the benefit of that notice to produce, notice to
produce is served on the State on the issues of the absolute privilege.

HIS HONOUR: Thank you, Mr Markisic. What do you say about the
application for the adjournment?

McCLINTOCK: We oppose it, your Honour. | don't have the notice to produce
before me but there is no possibility that it would ever produce relevant
evidence. The application - moreover the application made is defective. There
has been no statement to your Honour by Mr Markisic of how this could
logically affect the result of this application which, after all, is an application for
leave to amend the head application - that is the one that he is applying to
have adjourned - bearing in mind the decision of the Court of Appeal of this
case. There is no possible prejudice to Mr Markisic at all. We oppose the
application.

HIS HONOUR: How do you say this Court should deal with the claim for the
defence of absolute privilege?

McCLINTOCK: In what sense?
HIS HONOUR: How should this Court determine it?

McCLINTOCK: Your Honour, simply as the Court of Appeal suggested in this
case, simply your Honour has to approach on this basis, on what the Court of
Appeal says, the proceedings in question were valid and existed and the
orders of the Family Court were valid and existed. The question then becomes
of looking at the documents themselves which are after all propounded by the
plaintiffs and saying "Are those documents”, to apply the test set out which |
took your Honour to last week, by quoting from the Court of Appeal - "Are
those documents in the course of for the purposes of the proceedings?"

That is purely an objective test that has nothing to do with the individual states
of mind of the people involved. The reason why that is the case is illustrated
by - using as an example, Parliament, if a politician says, said afterwards "I
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said what | said in Parliament not because | wanted to fooling other members
of the house but because of a personal vendetta | had. | hated the plaintiff"
and so on. That would make no difference at all objectively, words were said
in Parliament.

Here the question is, were the words said in the course of the proceedings,
bearing in mind that what your Honour is doing is - your Honour is being asked
to take into account the discretionary consideration which is the futility of the
amendments. To answer your Honour's question, in the light of what the Court
of Appeal says, your Honour looks at the matters complained of and asks the
question that is, "Was it for or in the course of the proceedings?" | have said
that in short form.

It is the test that is stated by Justice Giles in this case in the paragraphs that
begin with paragraph 71 but in particular at 79 through to 88 and where the
tests are in fact set out. But if Your Honour asks the question "What evidence
could possibly affect that result"? There isn't any.

HIS HONOUR: What Mr Markisic is saying, and he has said this on a number
of occasions, that there is no evidence that the various persons acted within
their delegations.

McCLINTOCK: Your Honour, that is a matter that has been rejected by the
Court of Appeal and determined adversely to Mr Markisic in these
proceedings.

HIS HONOUR: Where was that determined.

McCLINTOCK: That is paragraphs 42 and 43 of the judgment. He can't make
that case any more. There is in fact an issue of estoppel against him. What's
actually happened is by it is an attempt to relitigate the issues that have
already been determined. Paragraph 42 and 43, | take your Honour through,
because it shows very clearly - paragraph 42 of the judgment (read).

This is an issue. It then goes on to say that the orders of the Family Court
were valid until they were set aside and to reject Mr Markisic's attempt to
attack them. There is nothing in this point. It has been conclusively
determined against Mr Markisic in these very proceedings.

PLAINTIFF: Your Honour, | am again hearing here from State of New South

Wales evidence from the Bar table. There is no single evidence presented to
your Honour that the central authority took any step in the proceedings either
directly or through the intermediary --

HIS HONOUR: Just so that you understand what is being put to me by

Mr McClintock, what is being put is that, this is an issue which has been
determined by the Court of Appeal. Mr McClintock has referred to paragraphs
42 to 45 of the judgment of the Court of Appeal. In other words, he is saying
that you are stopped from arguing this point by the judgment of the Court of
Appeal.
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PLAINTIFF: First to state something like that, he should present that evidence,
what was presented to the Court of Appeal. The Court of Appeal has dealt
only with allegations found in the proposed statement of claim on my
allegations, your Honour, not on any evidence. At that time | alleged in my
proposed statement of claim only that that delegation was unlawfully issued
from the central authority or on such point on my statement of claim on the
allegations before their honour, his Honour Justice Giles in his judgment at
paragraph 42 and 43 to 45 as your Honour correctly said is dealing with - to
paragraph 42 and 43.

His Honour Justice Giles is dealing with allegations as found in the proposed
statement of claim. There was no allegation before his Honour that Carmel
Niland, the New South Wales State Central Authority took any steps in the
proceedings. Before your Honour there is allegation dispute, your Honour, of
the fact that Carmen Niland took no steps in the proceedings and without
Carmen Niland no officer, public officer of the state could have taken any step
your Honour or present himself as the New South Wales State Central
Authority.

There is no such issue, was never put before the Court of Appeal. This is first
time before your Honour. Also, before your Honour there is no delegation
presented in evidence at all, apart from possible attack from the plaintiff there
is no power of any officer to act other than declaration without involvement at
all from Carmen Niland or from Tony Blunn as Central Authority.

| already explained to your Honour and to Mr McClintock on first day when |
was making submissions to your Honour, | took your Honour through the
relevant declarations and relevant articles in the actual came commercial. |
already presented to your Honour the most proper construction of the law.

His Honour Justice Giles in his judgment at paragraph 43 is also with me on
that point. | am correctly presented to your Honour in complete compliance
with what Justice Giles said. Paragraph 43, middle where it says, "The
declarations themselves... article 7."

No delegation is stated here, is mentioned here. Also your Honour is incorrect
when - | heard before when your Honour referred that | am trying to present to
Your Honour that they were acting without proper delegation. | am not alleging
that fact, your Honour. | would like your Honour to accept my objection and
your Honour to correct himself. The issue before your Honour is not a
question of the delegation, as Justice Giles correctly put in his judgment, the
issue is the central authority, whether the central authority initiated
proceedings either directly or through any intermediary, that is the main issue
between us, that is first issue, whether the proceedings were initiated lawfully
and in accordance with the declarations.

And secondly, whether the Court of the proceedings including the end of the
proceedings, returning of the child, was done with involvement either directly or
Carmen Niland or whether she has done any act through intermediary. That is
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the main point in the judgment, but Mr McClintock on behalf of state just is
ignoring the intention of his Honour Justice Giles.

It is not much of assistance to this Court to find the speedy resolution of the
issues and to narrow the issues before your Honour by putting some facts and
event which never happened before the Court of Appeal and put in some
documents as evidence which was not before your Honour, put there
deliberately. Now the state is confusing the issues between the parties. Itis
not much of assistance to your Honour.

Your Honour asked in the first date - when your Honour first came into this
courtroom “Is any evidence relied", before your Honour started to hear this
matter, whether Commonwealth and state have any evidence to present to
your Honour in support of their opposition to my filing of proposed statement of
claim. The only objection was they attack, apart from on the face of pleading,
whether the document is in good pleading or bad pleading - defence was
raised of privilege. And also we heard that they are aware of the test of
absolute privilege of general suspicious and similar tests given and accepted
by this Court but they asking now your Honour to hear some material facts
which are not correct, which are facts which on a state of pleading, which was
dealt with by the Court of Appeal in this matter or there is attempt to put some
evidence to your Honour that they are claiming some facts, your Honour to
belief in something that happened in, before some other judge. Before the
Court of Appeal, now we are again before your Honour with different facts,
your Honour.

The facts on a state of pleading in the proposed statement of claim before the
Court of Appeal, and now before your Honour are not the same. | can see that
they pretend like they don't understand your Honour. They want somehow the
state of pleading and the allegations before to stay before your Honour as well,
but that is not possible again. | am telling to Your Honour that no such facts
stand between the parties any more.

HIS HONOUR: You have made your point.
PLAINTIFF: 1did not finish. Let me finish, if | can ask your Honour.

HIS HONOUR: Mr Markisic it is unnecessary for you to continue to repeat the
submissions that you wish to make. Is there anything fresh that you wish to

say?

PLAINTIFF: Yes. Your Honour, to point out repeatedly to your Honour the
judgment of their honours in the Court of Appeal and Justice Giles to apply
reasoning of their Honours to apply in the material facts before your Honour
and dispute of facts before your Honour is not, in my submission - the
judgment of Court of Appeal is in relation to proposed statement of claim which
was before their Honours. That is the document which was presented to your
Honour in exhibit, the proposed fresh amended statement of claim before the
Court of Appeal.
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If Your Honour look at the facts alleged in that document, and the facts which
are before your Honour, your Honour can see that the most of the judgment of
the Court of Appeal before the defamation claim is in relation to different facts,
will not be applicable to facts proven before your Honour or alleged before your
Honour. And your Honour, and the judgment in relation for defamation claim is
not this claim. The judgment of their Honours from paragraph - dealing with
defamation claim, that is paragraph 71, and from 71 and almost the judgment
of their Honours in relation to the defamation claim will be reflected in different
view, will be seen in different view if Your Honour look at the previous
paragraphs of the judgment that the different facts.

For example, your Honour, the judgment of their Honours is talking - dealing
with - | will take your Honour to paragraph 54 (read).

HIS HONOUR: This is ground that we have travelled over before. Itis
unnecessary and unhelpful to me for you to continue along this line. You have
made your point. You have been addressing me now for some two and-a-half
days at the very least. Are there any further submissions you wish to make
which you have not already made before | ask Mr McClintock and Mr Robinson
to respond? ‘

PLAINTIFF: Your Honour | am now, if Your Honour - | already called for
subpoenas, your Honour, and your Honour now is telling me that | have to go
back to my submissions without dealing with the issue of subpoenas. We are
in dispute of facts. My intention pointing out to your Honour in the judgment of
the Court of Appeal is that the judgment is dealing - the Australian Federal
Police came into my home. That is not the case any more.

HIS HONOUR: Mr Markisic, | do not propose to allow you to have the
subpoena served or for oral evidence to be given in these proceedings.

PLAINTIFF: Your Honour, on the absolute privilege, we heard that the
document is dealing with certain situation. |Is dealing with the issue of the
warrant, child taken by the Australian Federal Police, placed in the care of the
Department of Community Services and child was kept in the Department of
Community Services for certain time and after that the child was returned to
Macedonia with some Court orders. | am disputing those facts. No absolute
privilege at all because the people who attended my home are not - they were
not Australian Federal Police. They forcibly presented themselves that they
are Australian Federal Police. They were not Australian Federal Police at all.

Secondly, the person after taking my daughter from my home, they delivered
her to some secret place, they took her and harbored her, they obtained secret
place without the welfare system of the state, they placed her, not as they were
presenting to your Honour, in the care of the Department of Community
Services. The Department of Community Services did not - had nothing to do
with my child. They only served the purpose of contact. | was misled
continuously that the child is in care of the Department of Community Services.

HIS HONOUR: Mr Markisic, none of the matters which you have raised are
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relevant at all to the issues before me on your motion.

PLAINTIFF: Your Honour, how that it is not relevant to the issue when they
saying in accordance with the Family Court order they were keeping -
Australian Federal Police took me child, carrying out the orders of Family Court
in accordance with the Family Court orders, they delivered the child to the
Department of Community Services and in accordance with the Family Court
order the State of New South Wales and officers of the State of New South
Wales and the Commonwealth placed the child in the care of the Department
of Community Services and the child was kept in accordance with the orders.

HIS HONOUR: You have heard my ruling.
PLAINTIFF: The publication--

HIS HONOUR: Mr Markisic, you have heard my ruling. Move on to some
other point if you have another point.

PLAINTIFF: | will ask your Honour to hear my benefit of reasons, why your
Honour is not allow me to call the witnesses and documents to be produced
under subpoenas and notice to produce. Secondly, | would like your Honour
to rule on adjournment application until Justice Fullerton deliver her judgment
in relation to the review of Registrar Bradfield position in relation to the notice
to produce in the State of New South Wales.

HIS HONOUR: You have heard my reasons. My reasons are that the issues
that you raise are simply not relevant to the material matters which | have to
decide in these proceedings.

PLAINTIFF: | would ask your Honour--

HIS HONOUR: Your application for an adjournment until Justice Fullerton
delivers her reasons is refused.

PLAINTIFF: Your Honour is refusing my notice to produce and subpoenas for
production without even looking at them. | invite your Honour before your
Honour form any view to look at those documents to see whether any of the
request there for production in particular in relation to notice to produce and
subpoena for production is going to any of the issues and after that your
Honour to say none of the documents requested sought to be produced are
going to any issue between your Honour question of absolute privilege. In that
way, | would like judgment of your Honour after looking at the documents, then
your Honour to say that my subpoena is out - going out of issue or the
subpoena is some other argument in relation to my subpoena is accepted.

They are attacking my subpoena on different grounds.

HIS HONOUR: Mr Markisic, you have heard my ruling. | do not propose to go
any further on this particular issue.
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PLAINTIFF: No judgment will be given from your Honour?

HIS HONOUR: | have already given you a judgment, which is that the matters
which you raise are not relevant to the issues which | have to decide in these
proceedings.

PLAINTIFF: On the issue of absolute privilege, none of my document is
relevant to the absolute privilege?

HIS HONOUR: You have heard what | have said, Mr Markisic. Do you have
any further submissions that you wish to make?

PLAINTIFF: Yes, of course, | have. | would like - | make an application to your
Honour for ruling that the documents presented to Your Honour in my
application for declarations that is being document referred to as second - | will
ask your Honour to look at this document which | gave to your Honour
yesterday entitled "declarations”.

HIS HONOUR: Mr Markisic, this is a matter which | gave a judgment on on
Monday, is it not?

PLAINTIFF: Yes, your Honour, but this is another application in relation to the
same documents, different nature of application. | am not asking for
declaration, | am asking for ruling of your Honour. All these documents named
in this document tiled "declaration" under paragraph 1. Document referred to
as order; in paragraph 2, document referred to as first interim orders;
document in paragraph 3 referred to as second interim orders; document in
paragraph 4 referred to as possession orders; and document referred in
paragraph 5 of the declaration document referred to as care orders.

| am asking your Honour for ruling that none of these documents will go into
evidence before your Honour in deciding this application. Your Honour on
Monday just refused my application, Your Honour to make any of the
declarations sought in these requests for the declaration. Now | am asking
your Honour to rule on these documents that none of these documents will be
taken into evidence before your Honour.

HIS HONOUR: | don't propose to do so, Mr Markisic.

PLAINTIFF: Your Honour, | would like that those documents not be taken into
evidence on the basis of the section 157 of the Evidence Act as inadmissible
documents to go into evidence.

HIS HONOUR: Mr Markisic, you are seeking in a back-door way to get
declarations that you sought the other day which | refused--

PLAINTIFF: 1 am not asking you to--

HIS HONOUR: | refuse your application now, Mr Markisic.
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PLAINTIFF: Sorry, your Honour, what are you going to do now? | did not
hear.

HIS HONOUR: | refused your application.

PLAINTIFF: Application for what? | am asking your Honour application, | am
asking for ruling of your Honour that none of these documents will become
evidence before your Honour. They are inadmissible, different nature. It is not
the nature as your Honour is referring to what happened on Monday. Now |
am asking none of these documents to become part of the body of evidence
before your Honour when your Honour is going to decide my application.

HIS HONOUR: [f the material was before the Court of Appeal and if it was
before the Supreme Court before Justice Smart, then it is material which will
be considered by this Court. If it is materials which are part of the exhibits in
these proceedings, it will be material considered by this Court, Mr Markisic.

PLAINTIFF: 1 gave to your Honour this documents into evidence for another
application, not to be in evidence to assist the defendants to prove the defence
of absolute privilege. If Your Honour is in a position that | - | gave to your
Honour those documents into evidence to be on evidence on the application to
declare them as the documents not issued by the Family Court. | did not give
this documents to your Honour to prove as orders of the Court of the Family
Court.

| gave to Your Honour those documents in negative, to prove different, in
relation to these documents, to prove that they are not orders of the Court. |
did not give them to prove that they are orders of the Court because they
cannot be accepted into evidence for such purpose if one look at section 157
of the Evidence Act.

Your Honour, section 157 (read) There is no proof that this is exact copy of the
document. (B) (read). There is no evidence that this document was sealed
with official seal of the Family Court and this document was issued as official
document from the Family Court, sealed by the official seal of the Family
Court.

HIS HONOUR: Mr Markisic, if these documents were tendered by you they
are in evidence in these proceedings and they will be appropriately considered.

SHORT ADJOURNMENT
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PLAINTIFF: We stopped on section 157 of the Evidence Act and under C
subsections the documents to be accepted into evidence as a judgment or
order needs to be signed purports to be signed by a judge, magistrate,
registrar or other proper officer of that court--

HIS HONOUR: With respect | ruled on this before we took the morning
adjournment. What | have said to you is this, if these documents are in
evidence they will be considered

PLAINTIFF: There is no signature on any of each document. There is no
signature apart from B there is no sealed order of the court. There is no
signature. We know your Honour every person--

HIS HONOUR: Mr Markisic, you have made this point. | have ruled on it so
move on please

PLAINTIFF: The next matter | would like your Honour to rule on | am
withdrawing the evidence.

HIS HONOUR: You cannot do so unless the other parties consent to it.

PLAINTIFF: Because | put that evidence in reliance to some other application
with different purpose, | did not put that evidence to support the defence of
absolute privilege of the defendants.

If they intend to put evidence they can do that of any kind of evidence including
orders of the court, they have not done at the first day today there is no
intention to put any evidence.

Further there is no application whether that application will be approved or
opposed by the plaintiff is a matter to be heard but they don't have any
evidence - | don't want - to support the defence of absolute privilege and |
would like it to withdraw those documents to go into evidence, your Honour, |
am entitled to do that--

HIS HONOUR: Mr Markisic, you are not. You have put this material into
evidence and, unless the other parties consent to it, then it will remain in
evidence. Mr McClintock?

McCLINTOCK: | don't consent to the evidence being withdrawn.
ROBINSON: 1 do not consent to the evidence being withdrawn.

HIS HONOUR: Your application is refused.

PLAINTIFF: They said to your Honour first day they don't care for any
evidence and now they rely on the evidence before your Honour. That is very
usual in this court--

HIS HONOUR: You put the material into evidence, as | have said and, once
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it's in evidence, it will be considered

PLAINTIFF: | put the evidence on different issue not on issue of absolute
privilege - on absolute privilege - they don't have any evidence. It's not duty of
your Honour to put evidence - to put that evidence in for absolute privilege--

HIS HONOUR: | have ruled on this issue. Move on please - please, | will not
repeat myself. Move on.

PLAINTIFF: Then | will put application before your Honour, an application
before your Honour to set aside those orders.

HIS HONOUR: To set aside what orders, Mr Markisic?

PLAINTIFF: Orders which | presented to your Honour, document - that is all
documents referred in the document declarations. My application your Honour
is to set aside.

HIS HONOUR: What is your application?

PLAINTIFF: | would like your Honour to set aside those orders.

HIS HONOUR: What orders?

PLAINTIFF: As referred in the document named declarations.

HIS HONOUR: The document that you handed up yesterday and is MFI E?

PLAINTIFF: Yes. Document G, A, B. The document marked as exhibit G,
document marked exhibit A, document marked exhibit B.

HIS HONOUR: | have dealt with this yesterday and | do not propose to revisit
this matter. What you are now doing, with respect to you, is you are abusing
the processes of this court and | will not continue to allow this to happen--

PLAINTIFF: | would like your Honour to hear me on this application and then
your Honour will decide. The application is not the same as put yesterday. It's
of different nature. I'm not asking here on any declaration of nullity, void or
invalidity. | am asking your Honour now to set aside these orders.

HIS HONOUR: Which orders?

PLAINTIFF: Orders that is document marked exhibit G, the document
proceedings orders document marked as exhibit A and the document marked
as exhibit B referred to as care orders.

HIS HONOUR: You're asking me to set them aside on--

PLAINTIFF: Yes, on the ground that your Honour has jurisdiction, your Honour
is invested with Federal court under the jurisdiction of Courts (Cross-Vesting)
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Act 1987. In the beginning it says:

“Whereas inconvenience and expense have occasionally been...to
litigants by jurisdictional limitations in Federal, state and territory
courts and whereas it is desirable so far as is constitutionally
impossible to (a) to establish...from the existing jurisdiction of any
court, (b) to structure the system in such a way as to ensure as far
as practicable that...of the state relating to cross-vesting of
jurisdiction would be entirely and substantially within the jurisdiction
other than any accrued jurisdiction of the Federal court or the Family
Court or jurisdiction of the Supreme Court of a state or territory
instituted and determined in that court whilst providing for the
determination by any court of Federal or state matters of appropriate
cases and (c)...appropriate court to provide a system under which
the proceedings will be transferred to the appropriate court".

According to the section, your Honour, 4 - section 4 is saying that is a section
given additional jurisdiction of certain courts subsection 1 says:

“Where (A) the Federal court or the Family Court has jurisdiction
with respect of civil matter whether that jurisdiction was or is
conferred before or after the commencement of this Act and (B) the
Supreme Court of a state or territory would not, apart from this
section have jurisdiction with respect to the matter then (C) in the
case of the Supreme Court of a state other than the Supreme Court
of the Australian Capital Territory and the Supreme Court...with
Federal jurisdiction with respect to that matter”.

| heard yesterday, your Honour - Monday - | apologise - | heard on the last
hearing on Monday that your Honour dismissed my application for declaration
on the ground that your Honour is without jurisdiction.

Now | am putting this application to set aside those three documents because
under this Act your Honour | am submitting to your Honour that your Honour
has jurisdiction additional to the jurisdiction your Honour is exercising in this
court given that this Act to deal with the matter which is in the jurisdiction of the
Family Court or Federal court your Honour is invested with such jurisdiction to
continue to hear and to deal and to decide the matter the question in respect to
that matter.

The matter is the orders allegedly issued by the Family Court of Australia. And
| would like your Honour to rule those documents to be set aside?

In support of this application | provided to your Honour relevant part of the
transcript before the Court of Appeal and | will - | would ask your Honour to be
with me and | would refer to your Honour page 137 - that is the transcript of the
proceedings in the court of appeal in the matter of Dragan Markisic v The
Department of Community Services of New South Wales and others, that is
transcript from Thursday 9 November 2006 in relation to the judgment, your
Honour, we heard during all these days in relation to judgment of Justice Giles
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delivered after hearing this proceedings in the Court of Appeal.
ROBINSON: Could I have a copy please?

PLAINTIFF: There is one only copy. | did not have more paper at home to
print out one more. | apologise. But anyway this part of the transcript is
provided after the appeal | suppose.

On page 137, your Honour, first line, Mr Robinson is submitting in relation to
reasoning of Justice Ipp, Robinson said - that is legal representative senior
counsel appearing for the court - Ipp J correctly drew Mr Markisic's attention to
the fact that - | just want to be clear about what he said - as | understand it:

“It is possible to set aside a judgment of a superior court where
conditions of...are present and until such time as it is set aside it's
only voidable and not void. The conditions on which such
proceedings could be taken are that the party who seeks to
establish the judgment ought to be set aside due to...must establish
that the claim is based on fully discovered facts that the facts are
material and such as to make it reasonably probable that the claim
will succeed and that they go beyond the mere allegations of perjury
on the part of witnesses at the trial and that the...party who took
advantage of the judgment is shown by visible evidence to have
been responsible for the fraud in such a way as to benefit of the
judgment. That's part of the headnote. And furthermore that is just
a part of a headnote | don't think it is contentious... which is in 1986,
6 New South Wales Law Report at 534...in Spears v
Commonwealth Bank of Australia reported in...it set out that the
jurisdiction to set aside a consent order for fraud should be...brought
for that purpose and not by notice of motion in the original
proceedings and that allegations of fraud must be made with
specificity and with particularity. None of those conditions are
sought to be pleaded and the other party to the proceedings that is
to say the Director-General of the Department of Community
Services is not a party to the present proceedings so if fraud is
relied...to invalidate the orders of the Family Court that would have
to be by which in which it would be undertaken and it has not been
undertaken. The orders are good".

Now, your Honour, in paragraph 44--

McCLINTOCK: This is simply canvassing the ruling your Honour gave on
Monday and should not be allowed. It's the same application and should not
be permitted

PLAINTIFF: May | ask the counsel for the State to not interrupt while | am
submitting your Honour without being given leave to.

HIS HONOUR: Mr McClintock is entitled to be heard--
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PLAINTIFF: Not while | am talking, your Honour. | never jumped into his
submissions.

HIS HONOUR: Mr Markisic, just let me - please - Mr McClintock, what Mr
Markisic is raising is something somewhat different and that is he is submitting
to the court that the jurisdiction of the Courts (Cross-vesting) Act 1987 gives
this court jurisdiction to set aside orders of the Family Court. What do you say
about that?

McCLINTOCK: That proposition is wrong and the reason is it comes from a
simple construction of section 4 of the Act and the meaning of the word
‘matter’, which of course is derived from the constitution of Australia and it's in
part 3 of the constitution - chapter 3 - and it's reference to matter in the context
of what is vested in the High Court and ultimately in the Federal Court.

The matter before the Family Court was an application under the Hague
convention for the return of a child. That matter concluded in 1998 with the
orders of the Full Court of the Family Court and the unsuccessful application
for special leave.

There is no matter before the Family Court at the present time. It follows at the
first step in section 4.1A whether the Family Court has jurisdiction does not

apply.

What there is in fact is a question apparently that Mr Markisic wishes to make
an application to set aside the orders of the Family Court. That application can
only be made to the Family Court.

May | say, your Honour, that when | objected - when this issue came up on
Monday, | wasn't present at the time - there were many, many other arguments
that could have been put against the course that Mr Markisic was seeking. For
example one would imagine that a number of other people would have an
interest in the determination of whether the orders were valid.

For example, one would imagine that the wife and the child would for example
have such an interest. It's completely impossible to determine any application
like this to set aside these orders in these proceedings and to do so validly.

The only place it could be done is the Family Court of Australia and probably
the Full Court in fact. Indeed, your Honour, and moreover, this is - this has
been dealt with again by the Court of Appeal in this very case in paragraph 45
and the consideration given by Mr Justice Giles through from 45 until - well,
really until his Honour turned to the defamation claims but it has been dealt
with here.

Your Honour simply has no power to set aside orders of the Family Court.

PLAINTIFF: Your Honour, in response to the submissions of the State of New
South Wales.
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HIS HONOUR: Yes, Mr Markisic.

PLAINTIFF: What we heard from the State of New South Wales is first that
some person need to be involved in the decision of your Honour and | heard
my former wife and my child. That's ridiculous, your Honour, proposition.

My former wife was not an applicant or she was not involved in the Family
Court proceedings at all. The only party to the proceedings in the Family Court
in the proceedings 67 - SY6727 of 1998 - the only party to the proceedings
were the plaintiff before your Honour now Dragan Markisic as the respondent
in the Family Court proceedings and the Director-General of the Department of
Community Services as the applicant in the proceedings and if we follow the
judgment of Justice Hidden delivered in this court it is established that the only
party to the proceedings were Dragan Markisic and the Director-General of the
Department of Community Services.

No other party was mentioned as a party to the proceedings on - interested
party in the proceedings. If we speak about interested party in the proceedings
we can put on the list my brother Oliver Markisic, sitting next to me, who will
support such - as interested party will support such an application.

My whole family as interested parties to the proceedings and interested parties
to the child they will support also the whole application. My child will also
support that application. If someone ask my child because | am the
representative of the child as a responsible father | have authority to consent
for the child but | would like to invite your Honour just to disregard to reject
such submissions from State of New South Wales.

That's unserious, your Honour, to put something like that to your Honour from
one person who is senior counsel in this court.

Secondly, your Honour, paragraph 45, 45 of a judgment of his Honour Justice
Giles is dealing with some situation and in my submission is connected to this
situation now before your Honour. Especially if your Honour look at the
paragraph 44 of the judgment which says:

“Further Mr Markisic did not in his proceedings seek to set aside the
orders of the Family Court in relation to possession and return to
Macedonia. (I do not suggest there is power in the Supreme Court
to do so)".

Now, | am putting your Honour evidence certain Act that is - that is jurisdiction
of Courts (Cross-Vesting) Act and under section 4 | am submitting to your
Honour and | would like your Honour to enter this jurisdiction and that is
answer to the reasoning of his Honour Justice Giles whether there is power in
the Supreme Court to exercise - to entertain additional jurisdiction of your
Honour.

And | am now putting your - application to your Honour, which application was
not before the Court of Appeal for to be decided and now | am putting to your
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Honour application and also | am giving to your Honour power under this - | am
referring to your Honour where your Honour can give power to use that power,
that is Federal jurisdiction to exercise that power to exercise the power of the
Family Court and to under exercising that power to set aside those document,
your Honour.

HIS HONOUR: Thank you, Mr Markisic, | have heard sufficiently on this
submissions--

PLAINTIFF: And, your Honour, to answer to the objection of - your Honour, |
provided to your Honour two documents and the first document there is
statutory power of your Honour that is statutory power under this
Commonwealth legislation jurisdiction of Cross-Vesting Act section 4 and also
there is Common Law power of your Honour as it provided to your Honour by
the - from the - your Honour can see from page 137 of the transcript before the
Court of Appeal where on that page on allegation of fraud Mr Robinson is
directly submitting to the Court of Appeal the basis and how one application
should be made and where is the power of the court including Supreme Court
to set aside judgment under Common Law to use Common Law power to set
aside a judgment of the superior court or Federal Court with - if the judgment is
by evidence and all this what is shown elements established by the party as
shown in submissions by Mr Robinson that the power of the Supreme Court
exists and Supreme Court can exercise that power to set aside any judgment
of the superior court if it's shown that that judgment is obtained by fraud.

HIS HONOUR: Mr Robinson what do you say about that submission which Mr
Markisic has made making reference to apparently what was said by you at
especially transcript 137 of the proceedings before the Court of Appeal?

ROBINSON: What | said before the Court of Appeal was correct. In this case
where the fraud occurred in the Family Court an action would have to be taken
in the Family Court to - and a new action, not a notice of motion - to set aside
the judgment.

| don't think - and | don't think that's contentious, with respect. One of the
problems here of course is that you could not even embark upon this because
the Director-General of New South Wales is not presently before you. The
State Government is but the State Government is not the Director-General of
the department.

So | think your Honour could deal with this in a - by saying that you wouldn't
entertain this application - both because it's the wrong court and that the
parties are not here.

PLAINTIFF: In response to that submission, first that is incorrect, that the
Director-General of the Department of Community Services is not present.

DOCS - Department of Community Services was party from the beginning and
it was - it was a suggestion of the state | took - | discontinued my action
against the Department of Community Services and including Director-General
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accepting submissions accepting objection that the state is the proper party to
be for all actions of the department or any of the office of the state of the - and
to state something like that is not, your Honour, the fact.

The Director-General is party in these proceedings because the whole - from
the beginning the whole claim is against the actions of the officers who took
the power of the Director-General. The name of these proceedings is Dragan
Markisic v The Department of Community Services and others.

Second point, your Honour, in his submissions to the Court of Appeal now Mr
Robinson is avoiding to answer to your Honour deliberately that there is no
mention in his submissions that application should go to the Family Court.

The discussion before the Court of Appeal was where this court has jurisdiction
to set aside judgment - orders which were obtained by fraud and Justice Giles
in 44 is dealing with such situation. He's not referring to Family Court or to go
to the Family Court.

The situation was whether | alleged in my proceedings, these proceedings
before your Honour fraud and whether | am seeking the court to set aside
orders of the Family Court in relation to possession and also--

ROBINSON: I'm sorry to interrupt - paragraph 44, the second sentence,
appears to be relevant to what Mr Markisic has admitted to your Honour.

HIS HONOUR: Yes, | am aware of that, Mr Robinson. Mr Markisic, | have
listened to you at length in your submissions on this particular point. Is there
anything fresh that you wish to put to me?

PLAINTIFF: Yes, your Honour. Referring Mr Robinson submitting to your
Honour and suggesting such application to be such application for fraud to go
to the Family Court to be put before the Family Court is not correct because
having in mind that the Family Court is not dealing with the frauds.

Family Court is with limited jurisdiction, jurisdiction given by statute by Family
Law Act and Family Court is without jurisdiction to set aside the judgment
obtained by fraud using Common Law power.

If the Family Court is without such jurisdiction the proper court, the proper
tribunal to deal with such question of fraud is the Supreme Court of New South
Wales and even if one makes that application to the Family Court there is
certain possibility that the Family Court will refer such an application to be
decided by the Supreme Court who is equipped court to deal with questions of
fraud and probably under the same jurisdiction Act, jurisdiction of Court
(Cross-Vesting) Act the Family Court will refer - will transfer this matter back to
the Supreme Court and Mr Robinson is suggesting to the plaintiff to go back
and forth for the Family Court to the Supreme Court.

That is the intention of this Act to avoided such situation and time spent in
litigation and the Supreme Court to be invested with certain jurisdiction of the
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Family Court to deal with the question of setting aside these orders and in
addition to this jurisdiction your Honour to deal under the Common Law in
response to Mr - to state submissions that this - your Honour doesn't have
jurisdiction because of the constitution | will not agree with that because there
is jurisdiction in your Honour, original jurisdiction, additional jurisdiction given
by this Act and also by judiciary act 93, 1903 it is this court is vested with
Federal jurisdiction in all matters which the High Court has original jurisdiction
excluding certain matters which the High Court has exclusive jurisdiction but in
all other matters the Supreme Court is invested by those two Acts with federal
jurisdiction in all matters in which High Court has original jurisdiction and that
would be in complete answer to Mr McClintock and New South Wales - State
of New South Wales that my request is not going beyond powers given to this
court by the constitution and your Honour exercising those jurisdiction can
exercise and set aside this judgment, these orders as referred in my list of
orders and declaration.

HIS HONOUR: Thank you, Mr Markisic.
PLAINTIFF: Thank you.
FOR JUDGMENT SEE SEPARATE TRANSCRIPT

MFI #F TRANSCRIPT OF THE PROCEEDINGS BEFORE THE COURT OF
APPEAL

PLAINTIFF: | heard in the judgment of your Honour some reference to orders
and | would like your Honour to clarify how your Honour established - | would
like ruling of your Honour how your Honour established that the orders from 9
September 1998 are the orders of Justice Rowlands. No mention of that fact
was before your Honour at all. There is no evidence before your Honour put
by any of the parties that those orders represent the orders of Justice
Rowlands.

McCLINTOCK: Paragraph 52 of the Court of Appeal's judgment in this case--

HIS HONOUR: Mr Markisic, we have been down this path before. | do not
propose to go down it any further.

Mr Markisic | am rapidly reaching the point where your continuing applications
are becoming in my view an abuse of process of this court. Now do you have -
you heard my ruling Mr Markisic--

PLAINTIFF: Are your Honour suggesting that | am without any right to make a
proper application when | see that the application is forming part of my legal
avenue and that is my right to litigate and to take the proper action which will -
which will assist my case, your Honour?

| don't have any - anyone here to suggest me what | can make to your Honour
or what | cannot make. | am making the honest application to your Honour
which really assist my case and which are in relation to the fitting of the
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defence of absolute privilege | am entitied to make any such application.

Also | would like now to make application to your Honour to transfer this
question to the appropriate forum.

HIS HONOUR: Mr Markisic, may | just point this out to you, the overriding
purpose of the Uniform Civil Procedure Act is this, and | quote, section 56
subsection 1:

“The overriding purpose of this Act and of the rules of the court in
their application to civil proceedings is to facilitate the just, quick and
cheap resolution of the real issues in the proceedings".

Whilst you say to me that you have a right to put whatever you wish to this
court--

PLAINTIFF: No - proper application, | didn't say whatever | wish.

HIS HONOUR: The court is required to have regard to the overriding purpose.
I'm not preventing you from making applications, Mr Markisic. However what
you are doing in my view by applications which have little merit is unduly
prolonging these proceedings. However, if you have further applications to
make | will hear them and deal with them on their merits.

PLAINTIFF: Thank you, your Honour.

Under this Act, your Honour, | would ask your Honour to transfer these
proceedings under the jurisdiction of Cross-vesting Act 1987 and similar
corresponding Act of New South Wales | would like your Honour to transfer
this question - this question raised this issue which arose in these proceedings
and your Honour declare ruled that your Honour is without jurisdiction to deal
with that question then | would like your Honour instead to continue and to
make any prejudice to myself your Honour to rule to adjourn the proceedings
and transfer this question to appropriate - for the purpose you may - to
appropriate tribunal this question of setting aside of the orders in the
declaration document which | gave to your Honour all orders watch list orders
first return orders second return orders possession orders and care orders if
your Honour is without jurisdiction then instead to continue and to make some
prejudice to myself to adjourn the proceedings, to transfer this question to be
decided in appropriate jurisdiction, whether that jurisdiction is the Family Court
of Australia or the High Court of Australia with having the original federal
jurisdiction in all matters and when this question is finally determined result
then to come before your Honour with answer to all these questions and then
to continue with the proceedings.

Otherwise they are claiming that they have got absolute privilege, no evidence
of presenting based only on the evidence which are presented to your Honour
in opposition of these orders and they are claiming they are the orders they are
stating is that they are valid orders of the Family Court if | didn't ask for
declaration--
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HIS HONOUR: Mr Markisic, in response to that, you have had since 1998 to
make an application to the Family Court of Australia to set aside the orders
made--

PLAINTIFF: Until recently | was not aware of all that is stated to your Honour -
on the last occasion - | can call my brother into the witness box to answer that
question--.

HIS HONOUR: | would be grateful, Mr Markisic, if you would not over-talk
me--

PLAINTIFF: Yes, your Honour.

HIS HONOUR: Mr Markisic, there is nothing preventing you now commencing
proceedings in the Family Court of Australia to set aside these orders if you
wish to do so. There has been nothing preventing you doing it as | understand
it for quite some considerable time now. If you wish to commence proceedings
in the Family Court of Australia to set aside these orders you may do so--

PLAINTIFF: Your Honour, | didn't know until recently time the situation in
relation to these court orders. | didn't know that they are false - they are
fabricated orders, your Honour.

HIS HONOUR: That may be the fact, Mr Markisic--

PLAINTIFF: How I can institute proceedings if | was not aware of that? Now |
am aware. Now, one week time, your Honour, from the last occasion when |
announce to your Honour how | became aware | was not before the Court of
Appeal, your Honour.

HIS HONOUR: Now you say you're aware of these matters, it's still open to
you to make an application in the Full Court of the Family Court of Australia or
the appropriate court to set aside these orders--

PLAINTIFF: But instead me to doing that your Honour on my motion | would
like that to be official you have got power your Honour to transfer this question
to any of those courts either Family Court or High Court and to adjourn the
proceedings.

HIS HONOUR: Mr Markisic, | do not propose to do so.

PLAINTIFF: And in that case | - | would like your Honour to give us
adjournment on this question and timetable when to come to the court to
advise the court that such proceedings are instituted and for further conduct to
come before the court if the proceedings are instituted then for further
adjournment until proceedings finalised in the Family Court on this question.

HIS HONOUR: Mr McClintock, what do you say about that?
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McCLINTOCK: We oppose the application for an adjournment. The matter
has been progressed for five days now. This is made at the heel of the hunt.
There is no basis for it.

As your Honour correctly pointed out to Mr Markisic, with respect, it's open to
him to make such an application over the last ten years. He hasn't done so.
Or nine half years. |

It is also - your Honour should simply refuse the application. It is itself an
abuse of process, an attempt to delay the resolution of the issues before your
Honour which are after all a decision whether Mr Markisic should have leave to
amend an existing proceedings which your Honour knows he should not.

That is the matter before your Honour. If that leave is refused there may be
other courses open to Mr Markisic to take steps in the Family Court. They
should not concern your Honour and your Honour should not wait.

| ask your Honour to reject the application for an adjournment.
HIS HONOUR: What do you say, Mr Robinson?
ROBINSON: | agree with Mr McClintock, your Honour.

PLAINTIFF: Your Honour, State of New South Wales is seeking from your
Honour your Honour to look at only the interests of the defendants or the State
of New South Wales in the forum and your Honour to ignore the application
interest and the interests of administration of justice and interests of justice in
general.

The interests of justice in this case is the method to be resolved in just and
what which will serve the public interest. There is no public interest, certain
things to be cover up, certain things never to be discovered and the truth never
to come out and the - something was obtained by fraud never to be ventilated
before the courts. '

If someone benefited from the fraud no-one is allowed to benefit from the fraud
your Honour. And it is my understanding your Honour that your Honour has
duty, public duty to prevent crime or to prevent fraud and this is in complete
your Honour what they are suggesting the defendants your Honour to look at
only interests of one party to disregard the interests of the plaintiff and to
disregard the interests of justice in this particular case and your Honour can
see that the Cross-Vesting Act in jurisdiction of Court Cross-Vesting Act the
main point is interests of justice litigant to be the cost of the proceedings to be
kept as low as possible and to prevent parties to go to different courts or to
institute separate proceedings.

| never asked for any delay as state is suggesting. | ask your Honour to deal

with that question without any further delay of instituting separate proceedings
in separate courts. | wanted that question to be resolved instantly, now, today
or day before. | never intended to delay or to take time of the defendants and
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to incur some unnecessary costs.

What they are suggesting they are suggesting for me to go and open, institute
new fresh proceedings and multiply the costs of the proceedings plus costs in
the Family Court or in the High Court.

That is not the intention of this Act and your Honour that is completely in my
prejudice. | will be put - | will be put in a situation your Honour to go into the
deciding this matter without giving me an opportunity to prove that the orders
of the Family Court were not orders of the Family Court but by orders of the
executive--

HIS HONOUR: You understand if | grant your application you will have an
order for costs made against you which are thrown away by the proceedings
today?

PLAINTIFF: | will accept that cost, your Honour.

HIS HONOUR: Do you also understand that | might also make it as an order
conditional upon your coming back before me--

PLAINTIFF: Yes, of course.
HIS HONOUR: --that you pay the costs in full--

PLAINTIFF: Yes, | will accept the proposition of your Honour to come and to
advise your Honour of the proceedings--

HIS HONOUR: No. What | am saying to you, | will make it a condition of your
coming back before me to continue on with these proceedings that you pay the
costs in full that are thrown away--

PLAINTIFF: Your Honour, first to answer that question, that would be unfair
first because if | am successful at the end with this action and there is prospect
- great prospect that | will succeed with this action then why your Honour will
ask me to pay costs if | am successful at the end.

| would ask your Honour costs to be reserved until final determination because
there is great prospect plaintiff to succeed and that would be fair from your side
your Honour.

Second, to punish me with such costs such condition will be in some way
punishment for myself having in mind that | am pensioner on disability support
pension and | will not be able to meet that cost and that condition will be
against me.

It will not be fair to make such costs against - and in that case your Honour will

force me with the cost to give up on such action not because | want to but
because | will be forced because | can't meet the costs order.

.27/02/08 252 (PLAINTIFF)



10

15

20

25

45

50

JT:CAT D5

In the Court of Appeal there was costs order made but made under condition
what the plaintiff can meet. Some minimal, thousand dollars for - for the four
defendants.

Now there are 2 defendant if your Honour order the same logic apply | will
accept similar logic what is - it was - my brother is correct - it was something
like 12,000 for all of defendants but immediately to be paid because the
financial position of the plaintiff to be paid one thousand, 250 - $250 for each
defendant and if your Honour order me to pay $250 to each of the defendants |
will accept that cost order your Honour and | will try for my pension to collect
this money and to borrow some money from relatives and friend and to pay the
amount to the defendants.

Such order will not be opposed from me - will be opposed but it is - it is
opposed - but if your Honour is strictly ruling that | have to pay then | will
accept the same reasoning as Court of Appeal on 1 May 2006 in the Court of
Appeal matter of Dragan Markisic v Department of Community Services - the
judgment before their Honours delivered in May.

This one what we're dealing with all these days is from November but in the
matter 1 May 2006 their Honours delivered another judgment where | was
ordered to pay $250 for each the defendant because of the adjournment of the
proceedings.

| ask their Honours at that particular especially moment but in any event | will
say that's the what State of New South Wales is asking and unfair.

McCLINTOCK: No, your Honour didn't.
HIS HONOUR: With respect | asked you what--

McCLINTOCK: | didn't realise it was actually occurring. Could | say this, the
application to set aside the Family Court orders would have no impact on what
| have said in relation to absolute privilege in relation to annexure A1 to the
statement of claim which preceded the orders. | didn't think your Honour was
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